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CJEU Decision in Commission v UK
(Case C-112/14)

Free movement of capital — infringement proceedings — capital gains
— anti-avoidance - UK

In a judgment rendered on November 13, 2014 the CJEU ruled that
anti-avoidance legislation introduced by the UK that made taxpayers
with a 10% or greater shareholding in non-resident “close”
companies immediately liable to tax on the gains arising on the
disposal of company assets, regardless of whether they actually
received the proceeds, was contrary to the free movement of capital
(Art. 63 TFEU).

Background

Under UK domestic rules a “close” company is a company under the
direct (or indirect) control of a limited number of shareholders, or
those with an interest in the company’s capital or income.

The provisions which form the basis of the infringement proceedings
were amended following receipt of a reasoned opinion from the
Commission, but because the legislation was not amended within
the prescribed time, the Commission proceeded to bring the action.



CJEU Decision

The same tax treatment did not extend to taxpayers with
shareholdings in resident “close” companies, tax only being charged
on the distribution of any gains, or if taxpayers disposed of their
interests in the company, and calculated according to the amount
actually received.

The CJEU found that this difference in tax treatment discouraged
UK resident taxpayers from investing in hon-resident close
companies and impeded the possibility of such companies to attract
capital, which was prohibited, in principle, by Art. 63 TFEU.

According to CJEU case law, such a restriction may be justified on
the grounds that it fulfilled the objective of combating tax evasion
and tax avoidance, where rules are predicated on an assessment of
objective elements, which make it possible to identify the existence
of a wholly artificial arrangement entered into only for tax reasons.

While it was not disputed by the Commission that the domestic rules
may contribute to this objective, any restriction must also be
proportionate to the objective it sets out to achieve and give
taxpayers the opportunity to provide commercial justification for
transactions without undue administrative constraints.

The CJEU observed that the UK provisions did not specifically target
wholly artificial arrangements and instead applied generally to all
gains made on disposals by non-resident close companies.

Furthermore, the domestic rules did not offer taxpayers any
opportunity to provide evidence to the UK tax authorities of the
economic reality of their interest in the non-resident company. As
such, the restriction went beyond what was necessary to achieve
the objective and could not be justified.

EU Tax Centre Comment

The outcome of the infringement proceedings is perhaps
unsurprising in light of established CJEU case law and may be
relevant to taxpayers with holdings in non-resident entities facing
similar disadvantageous tax treatment as a result of domestic anti-
avoidance provisions.

The judgment is also interesting in view of the current discussions
regarding the compatibility of EU law with the proposed
amendments to the Parent-Subsidiary Directive which would
introduce a general anti-avoidance rule (see ETF 238 and ETF 230
for more information).

Should you require further assistance in this matter, please contact


https://portal.ema.kworld.kpmg.com/tax/etc/ETF/ETF%20238%20-%20ECOFIN%20-%20FTT%20and%20proposed%20GAAR%20for%20Parent-Subsidiary%20Directive.pdf
https://portal.ema.kworld.kpmg.com/tax/etc/ETF/ETF%20230%20-%20Amendment%20to%20the%20Parent-Subsidiary%20Directive.pdf

the EU Tax Centre or, as appropriate, your local KPMG tax advisor.
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